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6.S Mr. Wh«l0y lealtegw alJ tnior flllegitioiiu » though fully stated herein. 
£.6 Defendants vmt and conUttue to be unju3lly enriched it the expense of Mr. 
Whatcy and afh«r Cton meinben> 

6 J Dflfeddants sbould be required to disgorge this imjwit enrichment 

C. UnkwftiL Deceptive and Unfi iir Burineia Piactteca 

6.8 Mr. Wbakvy r^leges all prior allegations as Ihingh flilly Btatad heveiiL 

6.9 Defendants' sale tainted pet food constitutes an unlawfld, deceptive and unfair 

business act within the meaning of the Washington Consumer ?rotection Aot^ RCW 19.86 et 

seq:, and similar statutory enactments of other sunes Oneluding consumer protection and 

consumer sales practice acts). 

6 J De&idants* sala of hazardous pet food has the capacity to deodve a substantial 

T 

portion of the public aiid to affect the public interest 

6.1 1 As a result of Defendants' imfidr or deccpUyc aets or ptictices Mr. Whalcy and 
oAcr class membcra BuffeNd btjides in an anioum to be proven at trials 

D. Hi««h of Waifunliei 

T 

6. 12 Mr. Whalcy realleges all prior allegations as though fully staled herein. 

6.13 Cat food and dog food ];m>duced by Menu Foods are ''goods^ withte 
of Unifbnn Commercial Code Article 2. 

■ 

6. 1 4 Ddendants^ conduct as described herein constitutes breach of an Implied or 
express warranty of affirmation, 

6. 1 5 Defendants* conduct as described herein constitutes breach of an implied 
wannnty of mctchautflbitily , 
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6. 16 Defendants* conduct as des^bed herein con^tutM brtnch of m implied 

wittranty of fltne»s for a particular ptirpt^M* . 

6.17 a proxinmto rcsuh of the afimmentioned ivioAgAd oondyct and brndi^ Mr. 

Wbal^ and other class niembos have sufibrvd damage in an 
Defondauta bad actual or constmctivc notice of such damagea. 



i8 
[9 

n 

2A 
25 



6.1* Mr. Whaley reallegea aU prior ailegitiona aa thoti^i fully stated iiwein. 
6*19 Defendants owed Mr. Whaky and class members a duty to exercise nasonable 
caM In leprescntiiig the aafcty of its dog and cat foods. 

6.20 Defendants fUsely feptesented that its do£ and cat food, was safe for consumption 
by dos$ and cats. 

r 

6.21 In realityp defendants' dog and cat food caused dogs and cats to become iil and. In 
some cases, to die^ 

6.22 Mr. Whaley and class nicmben reasonably ivlied on the information provided by 
Defendants ttgarding the safety of its dog and cat food, 

6.23 As a proximale cause of Defendants' felse TepresentHdons Mr, Whaley and other 
Clflss iDcmbcfs nif&nd damagev m an amount to be proven 

m PRAYSR FOR RELIEF 

I 

r 

WHEREFORE, Mt Whaley and Class members request that the Ciburt enter an order of 
Judgment agaiost Defendants inoludir^ the following; 

A. certification of the action as a class action pursuant to Rule 23(b)(3) of the 
Federal Rules of Civil Procedure with respect to the claims for damages* and appointment of 
PlainiifTs as Class Rcpi^sentativcs and their counsel of record as Closs CotmscI; 
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B. Aounl danugoa (iiKludlng ell g^nond* spectal, incidental, and c^msoqiMoitial 
daniofsc«), statuioiy dAnwgqw C^Iuding trebte daina«p&), punitiTO dantag^ (as allowed by the 
of tbe Btatss Iwving a kgally sumdcat coimcctloa wltli deibndants vnd ibcir seta or 



oniissioDs) and such othar teliof «$ provtdod by Ihe statuiM cit 

C* Pftr)ud0n«nt and povt^udBmcnt intemst on luch munetaTy relief, 

D. Equitable icUcf in the form of fMlitution and/or dUgprgenwtit of All unlawful or 

illegul profits ncdved by Defendants as a result of tbe un&ir, unlawftd and/or deceptive conduct 



atkiod biiein; 



har appropriats i^fmictive lellef; 



F. Tb«eo«t$ of bringinft thii nilt^ inchiding rcaaonabiA attnmayt* Ae^i and 
0. Such ofhftr relief aa tfais Court may deem just, equitable and proper. 
DATED this 19"^ day of Mtsch, 2007. 

MYERS & COMPANY* i*X.L.C. 

Attomcyv fbr PlabitifiGi and Class membera 



Bvi /,/Micha»in«vUlMvHm 



Michael David Myers 
WSBANo. 224S6 
MyerA Si Compainy, ^.l.l.c. 
1 809 Seventh Avenue, Suite 700 
Seattle, Waahingtoa 9S101 
Telephoiie; (206)398^1188 
Facile: (2C6) 400^1 112 

&fmlb mmvera^vera-oomDanv.com 
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UNITED STATES DISTRICT COURT, WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 



STACEY HELLER, TOINETTE ROBINSON. 
DAVID RAPP, and CECILY AND 
TERRENCE MITCHELL, individually and on 
bdialf of all olhera similarly situated. 

Plaintiff, 



MENU FOODS, a foreign corporation, 



Defendant. 



CV07-0453' 



No? 



CLASS ACTION COMPLAINT 



Plaintiffs Staoey Heller. Toinette Robinson, David Rapp, and Cecily and Terrence 
Mitchell ("Plaintiffs"), by and through their undersigned attorneys, bring this dvil action for 
damages on behalf of themselves and all othera similarly situated against the above-named 

Defendant and complain and allege as follows: 

I. NATURE OF ACTION 

1 . Plaintiffs bring this action as a Qass Action under Rule 23 of the Federal Rules of 
Civil Procedure on behalf of all persons who purchased any dog or cat food that was produced 
by defendant Menu Foods and/or his had a dog or cat become ill or die as a result of eating the 
food. 

2. The Defendant is a producer of, inter alia, dog and cat food. Menu Foods 
produces dog and cat food sold under faraiUar brand names such as lams, Eukanuba and Sdcnce 
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Diet. Menu Foods distributes its dog and cat food throughout the United States to retailers such 

as Wal-Mait, Kroger and Safeway. 

3. Dog and cat food that the Defendant produced caused an unknown number of 

dogs and cats to became ill, and many of them to die. 

4. To date, Menu Foods has recalled 50 brands of dog food and 40 brands of cat 
food that have sickened and killed dogs and cats. All recalled food to date is of the "cuts and 



7 II gravy wet" Style. 

g II 5, As a resuh of the Defendant's actions, Plaintiffs and other Class members have 



9 sufiered economic damage. 
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IL PARTIES 



6. Plaintiff Stacey Heller has at all material tiroes been a resident of Pulaski, 
Virginia. Ms, Heller had a pet that became sick and died after eating Defendant's pet food. 

7. PlaintiffToinette Robinson has at all material timea been a resident of Truckee, 
California. Ms. Robinson had a pet that became sick and died after eating Defendant's pet food. 

8. Plaintiff David Rapp has at all material times been a resident of Hannover 
Township, Pennsylvania. Mr. Rapp had a pet that became sick and died afker eating Defendant's 
petfood. 

9. Plaintiffs Cecily and Teirence Mitchell have at all material times been a resident 
of Seattle. Washington. The Mitchells had a pet that became sick and died after eating 
Defendant's pet food. 

1 0. Defendant Menu Foods is, upon information and belief, a coiporation organized 
under the laws of Canada that transacts business in Washington State. 

III. JURiSDlCTlON AND VENUE 

1 1 . Subject-matter jurisdiction is proper under 28 U.S.C. § 1 332(aXl ) because the 
Plaintiffs and Defendant are citizens of different states and the amount in controversy exceeds 
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$75,000.00. Tliis Cowt has supplemental jurisdiction over the state-law claims under 28 U.S.C. 
§ 1367. 

12. Venue is proper in this judicial district under 28 U.S.C. § 1 391 (a) because the 
Defendant systematically and continuously sold its product within this district and Defendant 

tjmisacts business within this district. 

IV- CLASS ACTION ALLEGATION 

13. Plaintiffs bring this suit as a class action under Rule$ 23(aX (bXl), (bX2) and 
(b)(3) of the Federal Rules of Civil Procedure, on behalf of themselves and a Plaintiff Class (the 
"Qass") composed of all persons who purchased any dog or cat food that was pioduccd by the 
Defendant and/or has had a dog or cat become ill or die as a rei^ult of eating the food. Plaintiffe 
reserve the right to modify this class definition before moving for class certification. 

14. The Class is ascertainable and there is a well-defined community of interest 

among the members of the Class. 

1 5. Membership in the Class is so numerous as to make it impractical to bring all 
Class members before the Court. The identity and exact number of Class members is unknown 
but is estimated to be at least in the hundreds, if not thousands considering the fact that Menu 
Foods has identified 50 dog foods and 40 cat foods that may be causing harai to pets. 

16. Plaintiffs* claims arc typical of those of other Class members, all of whom have 
suffered harm due to Defendant*s uniform course of conduct. 

1 7* Plaintiffs arc members of the Class. 

1 8. There are numerous and substantial (juestions of law and fact conmion to all of 
the members of the Class that conti^l this litigation and predominate over any questions affecting 
only individual members of the Class. The common issues include, but are not limited to, the 



following; 



(a) Was the Defendant's dog and cat food materially defective, and unfit for 



use as dog or cat food? 
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(b) Whether Defendant breached any contract, implied contract or warranties 

:«lated to the sale of the dog and cat food? 

(c) Did the Defendant's dog and cat food cause PlaintifTs' and other Class 

[nembers* pets to become ill? 

(d) Were Plaintiffs and other Class members damaged, and, if so, what is the 

proper measure thereof? 

(e) The a}>propHate form of injunctive, declaratory and other relief. 

1 9. The prosecution of separate actions by members of the Class would otiate a risk 
of establishing incompatible standards of conduct for the Defendant - for example* one court 
might decide that the Defendant is obligated under the law to pay damages to Class members^ 
and another might decide that the Defendant is not so obligated. Individual actions may, as a 
practical matter, be dispositive of the interests of the Class* 

20. Plaintiffs will feirly and adequately protect the interests of the Glass in that they 
have no interests that are antagonistic to other members of the Class and have retained counsel 
competent in the prosecution of class actions to represent themselves and the Gass. 

2L A class action is superior to other available methods for the fair and efficient 
adjudication of this controversy. Given (i) the substantive complexity of this litigation; (ii) the 
size of individual Class members* claims; and (iii) the limited resources of the Class members, 
few, if any, Class members could, afford to seek legal redress individually for the wrongs 
Defendant has committed against them. 

22- Without a class action, the Class will continue to suffer damage. Defendant *s 
violations of the law or laws will continue without remedy, and Defendant will continue to enjoy 
the iruits and proceeds of its unlawful misconduct. 

23. This action will foster an orderly and expeditious administration of Class claims, 
economies of time, effort and expense, and uniformity of decision. 
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24. Inferences and piesmnptions of Tnateriality and reliance are available to obtain 
class-wide detenninations of those elements within the Class claims, as are accq>ted 
methodologies for class-wide proof of damages; alternatively, upon adjudication of Defendant's 
common liability, the Court can efficiently detefmine the claims of the individual Class 
members* 

25. This action prcscots no difficulty that would impede the Couxt*s management of it 
as a class action, and a class action is the best (if not the only) available means by which 
members of the Qass can seek legal redress for the harm caused them by Defendant. 

26. In the absence of a class action, Defendant woiild be unjustly enriched because it 



10 would be able to retain the benefits and firuits of its wtongfiil conduct. 



27, The Claims in this case are also properly certifiable under applicable law. 

V. STATEMENT OF FACTS 

28, Plaintiff Stacey Heller was the owner of a female cat named Caltie, 

29, Ms. Hdler purehased Special Kitty wet cat food from Wal-Mart for Gallic to 



15 consume. 



16 

17 II death. 



24 
25 
26 



30. Callie ate the Special Kitty brand wet-style cat food for several years before her 



18 31. Callie became extremely ill during the week of March 12, 2007. QnMarchl4, 

19 2007, Ms. Heller took Callie to a veterinarian, who informed her that Callie had suffered kidney 

20 faihii^> also known as acute renal failure. On March 1 9, 2007, Callie had to be euthanized. 

21 32. Plaintiff Toinette Robinson was the owner of a female dog named Lhotse. 

22 33. Ms. Robinson purchased Priority U.S. brand wet dog food trom Safeway for 

23 I Lhotse to consume. 



34. Lhotse ate the Priority U.S. brarwl wet dog food before her death. 
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35. Lhotse became cnttretnely ill during the end of January 2007. On February 1 , 
2007, Ms. Robinson took Lhotse to a veterinarian, who informed her that Lhotse had suffered 
kidney failure. On February 1 5, 2007, Uiotse had to be euthanized. 

r 

36. Plaintiff David Rapp was the owner of a male dog named Buck, 

37. Mr. Rapp purchased Weis$ Total Pet wet-style dog food for Buck to consume, 

38. Buck became extremely ill in early February 2007. On February 1 0, 2007, Mr. 
Rapp took Buck to a veterinarian, Avho informed bim that Buck had suffered kidney failure. 
Buck died soon afterwards. 

39. Plaintiffs Cecily and Terrence Mitchell were the owners of a male cat named 

Yoda. 

40. The Mitchells purchased lams wet cat food from QFC for Yoda to consume. 

T 

41 . Yoda became extremely ill and died after eating lams wet pouches. 

42. In March 2007> Menu Food$ recalled 50 brands of cute and gravy wet-style dog 
food and 40 brands of cuts and gravy wet-$tyle cat food that had caused dogs and pets to become 
ill. One common symptom in the sick animals was kidney failure. 

43. The Special Kitty wet cat food j&om Wal-Mart that Gallic consumed for several 
years before her death is one of the brands that Meiiu Foods recalled. 

44. The Priority U.S. brand wet dog food from Safeway that Lhotse consumed before 
her death is also one of the brands that Menu Foods recalled. 

45. The Weiss Total Pet wet-style dog food that Buck consumed before his d^ath is 
another of the bnuids that Menu Poods recalled. 

46. The lams wet cat food from QFC that Yoda consumed years before his death is 
also one of the brajKJs that Menu Foods recalled. 

47. As a result of Defendant's acts and omissions Plaintiffs and other Class members 
have suffered economic damage. 
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VI. BREACH OF CONTRACT 

I 

48. PlaintifTs reallege dl prior allegations as though fully stated herein. 

49. Plaintiifs and Class members purchased pet food produced by the Defendant 
based on the understanding that the food was safe for their pets to consume. 

50. The pet food produced by the Defendant was not safe for pets to consume and 
caused dogs and eats to become ill. Hie unsafe nature of the pet food constituted a breach of 
contract. 

5L As a result of the breach Plaintiffs and Class members suffered damages that may 
fairly and reasonably be considered as arising natur^ly from the breach or may reasonably be 
supposed to have been in the contemplation of the parties^ at the time they made the contract^ as 
the probabl e result of the breach of it . 

VII. UNJUST ENRICHMENT 

52. Plaintiffs reallege all prior allegations as though fully stated herein. 

53. Defendant was and continues to be unjustly enriched at the expense of Plaintiffs 
and other Class members. 

54. Defendant should be required to disgorge this unjust enrichment. 

VIII. UNLAWFUL, DECEPTIVE AND UNFAIR BUSINESS PRACTICES 

55. Plaintiffs reallege all prior allegations as though fully stated herein. 

56. Defendant's sale of tainted pet food constitutes an unlawful, deceptive and unfair 
business act within the meaning of the Washington Consumer Protection Act^ RCW 1 9.86 et 
seg.^ and similar statutory «iactments of other states (including consumer protection and 
consumer sales practice acts). 

57. Defendant's sale of hazardous pet food has the capacity to deceive a substantial 
portion of the public and to affect the public interest. 

58. As a result of Defendant's imfair or deceptive acts or practices^ Plaintiffs and 
other Class members suffered injuries in an amount to be proven at trial. 
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IX. BREACH OF WARRANTIES 

59. Plaintiffs reallege all prior allegations as though iuUy stated herein. 

60. Cat food and dog food produced by Menu Foods are "^gpods" within the meaning 
of Uniform Commercial Code Aiticie 2. 

61 . Defendant's conduct as described herein constitutes breach of an implied or 
express wauanty of affirmation. 

62. Defendant's conduct a$ described herein constitutes breadi of an implied 
wauanty of merchantability^ 

63. Defendant's conduct as described herein constitutes breadi of an implied 
warranty of fitness for a particular purpose. 

64. As a proximate result of the aforementioned wrongful conduct and breach. 
Plaintiffs and other Class members have suffered damages in an amount to be proven at trial: 
Defendant bad actual or constructive notice of such damages. 

X. PRAYER FOR RELIEF 

WHEREFORE^ Plaintifis and Class members request that the Court enter an order of 
judgment against Defendant including the following: 

Certification of the action as a class action under Rule 23(bXl ) - (3) of the Federal Rules 
of Civil procedure with respect to the claims for damages, and appointment of Plaintiffs as Class 
Representative and their counsel of record as Class Counsel; 

Actual damages (including all general^ special^ incidental^ and consequential damages)^ 
statutory damages (including treble damages), punitive damages (as allowed by the law(s) of the 
states having a legally sufficient connection with Defendant and its acts or omissions) and such 
other relief as provided by the statutes cited herein; 

Prejudgment and post-judgment interest on such monetary relief; 
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T 

Equitable rdief in the farm of restitution and/or disgorgement of all unlawlul or illegal 
profits received by Defendant as a result of the jmfsdTy unlawful and/or deceptive conduct alleged 
herein; 

Other aiq[>ropriate injunctive rdief; 

Hie costs of bringing this suit, including reasonable attorneys' fees; and 
Such other relief as this Court may deem jijst, equitable and proper. 
DATED this 27th day of March, 2007, 

HAGENS BERMAN SOBOL SHAPIRO LLP 



Bv: /s/ Steve W- Bemap z:!!:^ 
Steve W. Bennan, WSBA #12536 
1301 Fifth Avenue, Suite 2900 
Seattle, Washington 98101 
Telephone; (206) 623*7292 
Fflcsiniile: (206) 623-0594 
E-mail: steve<gthbsslaw,cam 



MYERS & COMPANY, FXXX, 

Michael David Myers 

1 S09 Seventh Avenue, Suite 700 

Seattle, Washington 98101 

Telephone: (206)398-1188 

Facsimile: (206)400*1112 

E-mail: mmycrs@myeis-company-com 

Attorneys for Plaintiffs 
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WESTERN DISTRICT OF WaSHW 



UNITED STATES DISTRICT COURT, WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 



SUZANNE E. JOHNSON and CRAIG R. 
KLEMANN, individually and on behalf of all 
othera similarly situated, 

Plaintiif, 



V, 



MENU FOODS, a foreign coiporation, 



No, 



CV07-04 




CLASS ACTION COMPLAINT 



DjEfendant. 



Plaintiffs Suzanne E. Johnson and Craig R. Klemann ("Plaintiffs"), by and through their 
undersigned attorneys, bring this civil action for damages on behalf of themselves and all otheis 
similarly situated against the above-named Defendant and complain and allege as follows: 

L NATURE OF ACTION 

1 . Plaintiffs bring this action as a Class Action under Rule 23 of the Federal Rules of 
Civil Procedure on behalf of all persons who purchased any dog or cat food that was produced 
by defendant Menu Foods and/or has had a dog or cat become ill or die as a resnh of eating the 
food. 

2. The Defendant is a producer of, inter alia, dog and cat food. Menu Foods 
produces dog and cat food sold under familiar brand names such as lams, Eukanuba and Science 
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Diet. Menu Foods distributes its dog and tat food throughout the United States to retailers such 



2 11 as "Wai-Mart, Kroger and Safeway. 

3 II 3 Dog and cat food that Ae Defendant produced caused an imknown num 
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dogs and cats to become ill, and many of them to die. 

4. To date, Menu Foods has recalled 50 brands of dog food and 40 brands of cat 
food th^t have sickened and killed dogs and cats. All recalled food to date is of the "cuts and 

r 

gravy wet" style. 

5. As a result of ihe Defendant's actions, Plairttifrs and other Qass members have 



suffered economic damage. 



II. PARTIES 



6. Plaintiffs Suzanne E. Johnson and Ciaig R. Klcmann have at all material times 
been residents of Meridian, Idaho. Ms. Johnson and Mr. Klemaim have a pet that became sick 

afiei' eating Defendant's pet food. 

7. Defendant Menu Foods is, upon information and belief, a corporation organized 

under the laws of Canada that transacts business in Washington State. 

III. JURISDICTION AND VENUE 

8. Subject-matter jurisdiction is proper under 28 U.S.C § 1 332(a)(1) because the 
Plaintiffs and Defendant are citizens of different states and the amount in controversy exceeds 
$75,000.00. This Court has supplemental jurisdiction over the state-law claims under 28 U.S.C. 
§ 1367. 

9. Venue is proper in tfiis judicial district under 28 U.S.C. § 1 391 (a) because the 
Defendant systematically and continuously sold its product witbm this district and Defendant 

transacts business within this district. 

IV. CLASS ACTION ALLEGATION 

1 0. Plaintiffe bring this suit as a class action under Rules 23(a), (bXl), (bX2) and 

I 

(b)(3) of the Federal Rules of Civil Procedure, on behalf of themselves and a Plaintiff Class (the 
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5 
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7 
8 
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h 

11 

12 
13 
14 

15 



'*aass") composed of all persons who purchased any dog or cat food that was produced by the 
Defendant and/or has had a dog or cat become ill or die as a result of eating the food. Plaintiffs 
reserve the right to modify this class definition before moving for class certification. 

1 1 . The Class is ascertainable and there is a wetl-defined commnnity of interest 

among the membeis of the Class. 

12. Membership in the Qass is so numerous as to make it impractical to bring all 
Class members befoie the Court. The identity and exact number of Class membere is unknown 
but is esthnated to be at least in the hundreds, if not thousands considering the fed that Menu 
Foods has identified 50 dog foods and 40 cat foods that may be carasing harm to pets. 

1 3. Plaintiffs' claims are typical of those of other Class members, all of whom have 
suffered harm due to Defendant's uniform course of conduct. 

1 4. Plaintifls aie members of the Class. 

1 5. There are numerous and substantial questions of law and fact common to all of 
the members of the Class that control this litigation and predominate over any questions affecting 
only individual members of the Class. The common issues include, but arc not limited to, the 



16 11 following: 

17 II (a) Was the Defendant's dog and cat food materially defective, and unfit for 

18 II use as dog or cat food? 

19 II (b) Whether Defendant breached any contract, implied contact or warranties 

20 II related to the sale of the dog and cat food? 

21 II (c) Did the Defendant's dog and cat food cause Plaintiffs* and other Class 

22 II members' pets to become ill? 

23 II (d) Were Plaintiffs and other Class members damaged, and, ifso, what is the 

24 proper measure thereof? 



25 



26 



(e) The appropriate form of injunctive, declaratory and other relief. 



CLASS ACnON COMPLAINT - 3 
Case No. 




t»l 9m AWH. Mil ma « SvAint WA HWt 

Tilt latH) iTt-Tun • f AcsMiu \x»i a^w* 



«iHt-n Ul4?$Vl 



Uase b:U/-cv-05053-JLH Document 9 Filed 04/13/2007 Page 18 of 5| 



1 

2 
3 
4 
5 

6 

7 

S 

9 I 
10 
11 
12 
13 
14 

15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 



ml 



co: 



16. TTiepiosecnitionofseparateactioDsbyniembefSoftheaasswoiild^^^^ 
Of establishing incompatible standarfs of conduct for the Defendant - for example, one comt 

ght decide that the Defendant is obligated under the law to pay damages to Qass members, 
and another might dedde that the Defendant is not so obligated. Individual actions may, as a 
practical matter, be dispositive of the interests of the Class. 

1 7. Plaintiffs vdl\ fairly and adequately protect the interests of the Qass in that they 
have no interests that are antagonistic to other members of the Class and have retained counsel 

mpetent in the pwsecution of class actions to represent themselves and the Class. 

18. A class action is superior to other available methods for the fair and efficient 
adjudication of this controversy. Given (i) the substantive complexity of this litigation; (ii) the 

of individual Class membeiB' claims; and (iii) the limited resources of the Class members, 
few, if any. Class members could afford to seek legal redress individually for the wrongs 
Defendant has committed against them. 

19. Without a class action, the Class will oontmue to suffer damage. Defendant's 
violations of the law or laws will continue without remedy, and Defendant will continue to enjoy 
the fruits and proceeds of its unlawful misconduct. 

20. This action will foster an orderly and expeditious administration of Class claims, 
economics of time, effort and expense, and uniformity of decision. 

21 . Inferences and presumptions of materiality and reliance are available to obtain 
class-wide determinations of those elewaents within the Class claims, as are accq>ted 
methodologies for class-wide proof of damages; alternatively, upon adjudication of Defendant's 
common liability, the Court can efficiently determine the claims of the individual Class 



size 



member^. 

22. This action presents no difficulty that would hnpede the Court's management of it 
as a class action, and a class action is the best (if not the only) available means by which 
members of the Class can seek legal redress for the harm caused them by Defendant. 
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20 
21 
22 
23 



23. In the absence: of a class adion, DdTendant would be unjustly enriched because it 
would be able to retain the benefits and fruits of its wrongful conduct. 

24. The Claims in this case are also properly certifiable under applicable law. 

V. STATEMENT OF FACTS 

25. Plaintiffe Suzanne E. Johnson and Craig R. Klemann are owners of a male cat 
named Ollie. 

26. Ms. Johnson and Mr. Klemann purchased Spedal Kitty wet cat food from Wal- 
Mart and Pet Pride wet cat food fium Fred Meyer for Ollie to consume. 

27. Ollie ate the Spedal Kitty and Pet Pride brand wet-style cat food for several years 

before becoming ill. 

28. Ollie became wttremely ill after consuming Defendant's cat food and now suffers 



12 11 from kidney {Hoblems. 

J 3 II 29. In March 2007, Menu Foods recalled 50 brands of cuts and gravy wet-style dog 

1 4 food and 40 brands of cuts and gravy wet-style cat food that had caused dogs and pets to become 

1 5 II ill. One common symptom in the sick animals was kidney failure. 

16 II 30. The Special Kitty wet cat food from Wal-Mait and the Pet Pride wet cat food 

17 11 from Fred Meyer that Ollie consumed for several years before becoming ill are brand$ that Menu 
IS II Foods recalled. 

19 II 31. As a result ofDefendant's acts and omissions Plaintiffe and other Class members 



have sufiTered economic damage. 

VI. BREACH OF CONTRACT 

32. Plaintiffs reallege all prior allegations as though folly stated herein. 

33. Plaintiff and Class members purchased pet food produced by the Defendant 



24 II based on the understanding that the food was safe for their pets to consume. 

25 
26 
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34. The pet food produced by the Defendant was not safe for pets to consume and 
caused dog?} and cats to become ill. The unsafe nature of the pet food constituted a breach of 
contract. 

35. As a result of the breach Plaintiffo and Class members suffered damages that may 
feiriy and reasonably be considered as arising naturally from the breach or may reasonably be 
supposed to have been in the contemplation of the parties, at the time they made the contract, as 

the probable result of ^ breadi of it. 

VII. UN JUST EN WCHMENT 

36. Plaintiffe reallege all prior allegations as though folly stated herein. 

37. Defendant was and continues to be unjustly enriched at the expense of Plaintiffs 

and other Class members. 

38. Defendant should be required to disgorge this unjust enrichment. 
VIU. UNLAWFUL, DECEFTIVE AND UNFAIR BUSINESS PRACTICES 

39. Plaintiffs reallege all prior allegations as though foUy stated herein. 

40. Defendant's sale of tainted pet food constitutes an unlawfiil, deceptive and unfair 
business act within the meaning of the Washington Consumer Protection Act, RCW 19.86 et 
seg., and similar statutory enactments of other states (including consumer protection and 

consumer sales practice acts). 

4 1 . Defendant' s sale of hazardous pet food has the capacity to deceive a substantial 

portion of the public and to affect the public interest. 

42. As a result of Defendant's unfair or deceptive acts or practices, Plaintiffs and 
other Class members suffered injuries in an amount to be proven at trial. 

IX. BREACH OF WARRANTIES 

43 . Plaintiffs reallege all prior allegations as though folly stated herein. 

44. Cat food and dog food produced by Menu Foods are "goods" wiUnn the meaning 
of Unifonn Commercial Code Article 2. 
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45. Defendant*® conduct a* describiMJ herein constitutes breach of an implied or 

Kpress warranty of affirmation, 

46* Defendant's conduct as described herein constitutes breach of on unplied 

warranty of merchantability. 

47, Defendant's conduct as described herein constitutes breach of an implied 

/arranty of fitne$s for a particular purpose. 

48. As a pmxmiate result of the aforementioned wrongful conduct and breach, 
laintiffs and other Class members have suffered damages in an amount to be proven at trial, 
defendant had actual or constmctive notice of such damages. 

X. PRAYER FOR REUEF 

WHEREFORE, Plaintiffs and Class members request that the Court enter an order of 
udgment against Defendant including the following: 

Certification of the action as a class action under Rule 23(bKl) - (3) of the Federal Rules 
^f Civil Procedure with respect to the claims for damages, and appointment of Plaintiffs as Gass 
Kq>re$entative and their counsel of record as Class Counsel; 

Achial damages (including all general, special, incidental, and consequential damages), 
statutory damages (including treble damages), punitive damages (as allowed by the law(s) of the 
states having a legally sufficient connection with Defendant and its acts or omissions) and such 
other relief as provided by the statutes dted herein; 

Prx^judgment and post^judgment interest on such monetary relief; 

Equitable relief in the form of restitution and/or disgorgement of all unlawful or illegal 
pfofits received by Defendant as a result of the unfair, unlaw&I and/or deceptive conduct alleged 



herein; 



Other appropriate injunctive relief; 

The costs of bringing this suit, including reasonable attorneys* fees; and 
Such other relief as this Court may deem just, equitable and proper* 
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DATED this 27th day of March, 2007. 

HAGENS BERMAN SOBOL SHAPIRO LLP 




Steve W. Braman, WSBA #1 2536 
1301 Fifth Aveiiuc, Suite 2900 
Seattle, Washington 98101 
Telephone: (206) 623-7292 
E-mail: steyetgihbsslaw.com 

Philip Gonlon 
Bnice S. Bistline 
Gordon Law Offices 
623 West Hays St, 
Boise, ID S3702 
Telephone; (208)345-7100 
Facsimile: (206) 623-0594 

E-mail: pfordim(g te(j|itf^mlffiwmflk!«.com 

Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT, WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 



AUDREY KORNELIUS and BARBARA 
SMITH, individually and on behalf of all others 
stmilaiiy situated. 

Plaintiff, 



No. 



C 07-0454 



CLASS ACTION COMPLAINT 



V. 



13 MENU FOODS, a foreign coiporation, 



Defendant. 



Plaintiffs Audrey Komelius and Barbara Smith TPlaintiffs"), by and throngh thdr 
undersigned flttomeys, bring this civil action for damages on behalf of themselves and all others 
similarly situated against the above-named Defendant and complain and allege as follows: 

L NATURE OF ACTION 

1 . Plaintiffs bring this action as a Class Action under Rule 23 of the Federal Rules of 
Civil Procedure on behalf of all persons who purchased any dog or cat food that was produced 
by defendant Menu Foods and/or has had a dog or cat become ill or die as a result of eating the 
food. 

2. The Defendant is a producer of, inter alia, dog and cat food. Menu Foods 
produces dog aiid cat food sold under familiar brand names such as lams, Eukanuba and Science 
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Diet. Menu Foods distributes its dog and cat food throughout the United States to retailers such 

as Wal-Mart, Kroger and Safeway. 

3. Dog and cat food that the Defendant produced caused an unknown number of 

dogs and cats to become ill, and many of them to die. 

4. To date. Menu Foods has recalled 50 brands of dog food and 40 brands of cat 
food that have sickened and killed dogs and cats. All recalled food to date is of the "cuts and 
gravy wet" style. 

5. As a result of the Defendant's actions* Plaintiffs and other Class members have 



suffered economic damage. 



10 
11 
12 

13 
14 

15 
16 
17 
18 
19 
20 
21 
22 

23 



n. PARTIES 



6. Plaintiff Audrey Komelius has at all material times been a resident of Femdale, 
Washington. Ms. Komelius has a pet that became sick after eating Defendant's pet food. 

7 Plaintiff Barbara Smith has at all material times been a resident of Bremerton, 
Washington. Ms. Smith has a pel that became sick after eating Defendant's pet food. 

8. Defendant Menu Foods is, upon infonnation and belief, a corporation organized 
under the laws of Canada that transacts business in Washington State. 

III. JURISDICTION AND VENUE 

9. Subject-matter jurisdiction is proper under 28 U.S.C. § 1332(a)(1) because the 

Plaintiffs and Defendant are citizens of different states and the amount in controversy exceeds 
$75,000.00. This Court has supplemental jurisdiction over the state-law claims under 28 U.S.C. 
§ 1367. 

10. Venue is proper in this judicial district under 28 U.S.C. § 1 391(a) because the 
Defendant systematically and continuously sold its product within this district and Defendant 



24 II tmnsacts business within this district* 

25 
26 
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IV. CLASS ACTION ALLEGATION 

1 1 . PlaintiflFs bring this suit as a class action under Rules 23(aX (bXl )* (b)(2) and 
b)(3) of the Federal Rules of Civil Procedure, on behalf of themselves and a Plaintiff Class (the 
Class'*) composed of all persons who purchased any dog or cat food that was produced by the 
)efend3nt and/or has had a dog or cat become ill or die as a result of eating the food. Plaintiffs 
eserve the right to modify this class definition before moving for class certification. 

1 2. The Class is ascertainable and there is a wdl-defined community of interest 

imong (he members of the Class. 

1 3 . Membership in the Class is so numerous as to make it impractical to bring all 
"lass members before the Court. The identity and exact number of Class members is unknown 
\mi is esthnated to be at least in the hundreds, if not thousands considering the fact that Menu 
Foods has identified 50 dog foods and 40 cat fi)ods that may be causing hann to pets. 

1 4. Plaintiffs' claims are typical of those of other Class members, all of whom have 
suffered harm due to Defendant* s unifoim course of conduct. 

1 3. Plaintiffs are members of the Class. 

1 6. There are numerous and substantial questions of law and fact common to all of 
the members of the Class that control this litigation and predominate over any questions affecting 
only individual members of the Class. The common issues include, but are not limited to, the 



following: 



(a) Was the Defendant*s dog and cat food materially defective, and unfit for 



use as dog or cat food? 



(b) AVhether Defendant breached any contract, implied contract or warranties 



related to the sale of the dog and cat food? 



(c) Did the Defendant*s dog and cat food cause Plaintiffs^ and other Class 



members* pets to become ill? 
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(d) Were Plaintiifs and other Class memhas damaged, and, if so, what is the 

roper measure thereof? 

(e) The appropriate fomi of injunctive, declaratory and other rdief. 

1 7. The prosecution of separate actions by membera of the Class would create a risk 
establishing incompatible standards of conduct for the Defendant - for example, one court 

night decide that the Defendant is oblig&tcd wider the law to pay damages to Class members, 
md another might decide that the Defendant is not so obligated. Individual actions may, as a 
practical matter, be dispositive of the interests of the Gass/ 

1 8. Plaintiffs will fairly and adequately protect the interests of the Qass in that they 
lave no interests that are antagonistic to other members of the Class and have retained counsel 
[competent in the prosecution of class actions to represent themselves and the Class. 

1 9. A class action is superior to other available methods for the fair and efficient 
adjudication of this controversy. Given (i) the substantive complexity of this litigation; (ii) the 
size of individual Class members* claims; and (iii) the limited resources of the Class members, 
few, if any, Class members could afford to seek legal redress individually for the wrongs 
Defendant has committed against them. 

20. Without a class action, the Class will continue to suffer damage. Defendant's 
violations of the law or laws will continue without remedy, and Defendant will continue to enjoy 
the fruits and proceeds of its unlawful misconduct. 

* 21 . This action will foster an orderly and expeditious administration, of Class claims, 
economies of time, effort and expense, and uniformity of decision. 

22. Inferences and preswnptions of juateriality and reliance are available to obtain 
class-wide determinations of those elements within the Class claims, as are accepted 
methodologies for class- wide proof of damages; alternatively, upon adjudication of Defendant's 
common liability, the Court can efficiently determine the claims of the individual Class 
members* 
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23. This action jH^sents no difficulty that would inip«dc the Court's management of it 
s a class action, and a class action is the best <if not the only) available means by which 
lembera of the Class can seek legal redress for the harm caused them by Defendant. 

24. In the absence of a class action^ Defendant would be unjustly enriched because it 
/ould be able to retain the benefits and fiuits of its wrongful conduct. 

25. The Claims in this case are also properly certifiable under applicable law. 

V. STATEMENT OF FACTS 

26. Plaintiff Audrey Komelius is the owner of a puppy named SMwa. 

27. Ms. Komelius purchased Nutro Natural Choice l*ttK>y fbr Shiwa to consume. 

28. Shewa became extremely ill after opnsoming Defendaot's dog food. 

29. Plaintiff Barbara Smith is the owner of a cat named Neko. 

30. Ms. Smith purchased Priority U.S. brand cat food fioro Safeway for Neko to 

Donsume. 

3 1 . Meko became extremely ill after consuming Defendant's cat food. Ms. Smith's 
veterinarian has informed her that Neko will need monitoring for life. 

32. In March 2007, Menu Foods recalled SO brands of cuts and gravy wet-style dog 
food and 40 brands of cuts and gravy wet-style cat food that had caused dogs and pets to become 
ill. One common symptom in the sick animals was kidney failure. 

33. The Nutro Natural Choice Puppy food that Shiwa consumed is one of the brands 

that Menu Foods recalled. 

34. The Priority U.S. brand cat food from Safeway that Ndco consumed is also one of 

the brands that Menu Foods recalled. 

35. As a resuh of Defendant's acts and omissions P]ajBtif& and other Class members 

have suffered economic damage. 

VI. BREACH OF CONTRACT 

36. PI aintiflfs reallege all prior allegations as though fully stated herein. 
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37. Plaiiififi& and Class members puichflsed pet food produced by the Defendant 
based on the understandrng that the food was safe for their pets to consume, 

38. TTie pet food produced by the Defendant was not safe for pets to consume and 
caused dogs and cats to become ill; ' The unsafe nature of the pel food constituted a breach of 
contract. 

39. As a result of the breach Plaintiffs and Class members suffered damages thai may 
fairly and reasonably be considered as arising naturally from the breach or may reasonably be 
supposed to have been in the contemplation of the parties, at the time they made the contract, as 

the probable result of the breach of it. 

VII. UNJUST ENRICHMENT 

40. Plaintiffs reallege all prior allegations as though ftJly stated herein. 

41 . Defendant was and continues to be unjustly enriched at the expense of Plaintiffs 

and other Cla$s members. 

42. Defendant should be required to disgorge this unjust enridunent. 

Vlll. UNLAWFUL, DECEPTIVE AND UNFAIR BUSINESS PRACTICES 

43 . PlaintifTs reallege all prior allegations as though jRiUy stated herein. 

44. Defendant's sale of tainted pet food constitutes an unlaw<ii]» deceptive and unfair 
business act within the meaning of the Washington Consumer Protection Act, RCW 19.86 et 
s^q., and similar statutory enactments of other states (including consumer protection and 

consumer sales practice acts). 

45. Defendant's sale of hazardous pet food has the capacity to deceive a substantial 

portion of the public and to affect the public interest. 

46. As a result of Defendant's unfair or deceptive acts or practices. Plaintiffs and 
other Class members suffered injuries in an amount to be proven at trial. 

IX. BREACH OF WARRANTIES 

47. Plaintiffs reallege all prior allegations as though fiilly stated herein. 
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5 



12 
13 



48. Cat food and dog food produced by Menu Foods are "goods" wthin the n>e^ 

of Unifonn Commercial Code Article 2. 

49. Defendant ' s conduct as described herein constitutes breach of an implied or 

express warranty of affinnation. 

50. Defendant's conduct as described herein constitutes breach of an implied 



6 11 warranty of merchantability. 

7 11 51. Defendant*s conduct as described herein constitutes breach of an implied 

8 II warranty of fitness for a particular purpose* 

9 II 52. As a proximate result of the aforementioned wrongful conduct and breach, 

10 II Plaintiffs and other Gass members have suffered damages in an amount to be proven at trial. 

11 Defendant had actual or constructive notice of such damages. 



X, PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs and Class members request that the Court enter an order of 



14 II judgment against Defendant including the following; 

15 II Certification of the action as a class action under Rule 23(bXl) - (3) of the Federal Rules 

16 11 ofCivil Procedure with respect to the claims for damages, and appointmOT^ 

17 il Representative and their counsel of record as Class Counsel; 
IS tl Actual damages (including all general, spedal, inddental, and consequents 

19 II statutory damages (including treble damages), punitive damages (as allowed 

20 II states having a legally sufficient connection with Defendant and its acts or omissions) and such 

21 II other relief as provided by the statutes cited herein; 

22 II Prejudgment and post-judgment interest on such monetary relief; 

23 II Equitable relief in the form of restitution and/or disgorgement of all unlawful or illegal 

24 II profits received by Defendant as a result of the unfair, unlawful and/or deceptive conduct alleged 



25 II herein; 
26 



Other appropriate injunctive relief; 
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The costs of bringing this suit, including reasonable attorneys' fees; and 
Such other relief as this Court may deem just, equitable and proper. 



DATED this 27th day of March, 2007. 



HAGENS BERMAN SOBOL SHAPIRO LLP 




Bv: /s/ Steve W. Berman 
Steve W, Bemian, WSBA #12536 
1301 Fifth Avenue. Suite 2900 
SeatUe, Washington 98101 
Telephone: (206) 623-7292 
Facsimik: (206) 623-0594 
E-mail: steve@hbfislaw.com 



MYERS & COMPANY, P.LX.C. 

Micha«l David Myers 

WSBA No. 22486 

Myers & Company, P.L.L.C. 

1 809 Seventh Avenue, Suite 700 

Seattle, Washington 98101 

Telephone: (206)398-1188 

Facsimile; (206)400-1112 

E-mail: mmveistgimyers-companv.coni 

Attorn^ for Plaintiffs 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 



MICHELE SUGGETT and DON JAMES, 
individually and on behalf of all similarly 

situated; 

Plaintiffs, 



vs. 



MENU FOODS, a foreign coipotation; THE 
lAMS COMPAJMY, a foreign corporation; 
EUKANUBA, a foreign corporation; DOG 
FOOD PRODUCERS NUMBERS MOO and 
CAT FOOD PRODUCERS 1-100; and DOES 
1-100; 

Defendants. 



Case No.: 



CLASS ACTION COMPLAINT 



L r^A^^^^^^^^ ACTION 

1 . Plaintiffs bring this action as a Class Action pursuant to FRCP 23 on behalf of all 
persons who purchased any dog or cat food produced by any of the above-named 
defendants and/or had a dog or cat become ill or die as a result of eating same. 

2. The defendants are producers and distributors of, inter alia, dog and cat food. Menu 
Foods produces dog and cat food under familiar brand names such as lams, Eukanuba 
and Science Diet. Menu Foods distributes its dog and cat food throughout the United 
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States to retailers such as Wal-Mart, Kroger and Safeway. 

3. Dog and cat food which the defendants produced has caused an unknown number of 
dogs and cats tp become ill and die. 

4. To date. Menu Foods has lecalled 50 brands of dog food and 40 brands of cat food 
which are causing dogs and cats to become ill. All recalled food to date is of the '*cuts 
and gravy wet" style. 

5. As a result of the Defendants' actions. Plaintiffs and other Class members have suffered 
noneconomic and economic damage. 

II. JURISDICTION, PARTIES . AND VENUE 

6. This court has subject-matter jurisdiction over this action under 28 U.S.C § 1332(aXl) 
based on diversity and an amount of controversy in excess of $75,000. This court has 
9ui>plemental jurisdiction over the state law claims pursuant to 28 U.S.C. § 1367. 

7. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391(a) because the 
Defendants systematically and continuously sold their product within this district, and 
Defendants transact business within this district. 

8. Eleven-year-old, female canine named Shasta ("Shasta") was regarded by Plaintiffs as 
their ward, sentient personalty, and member of their family. 

r 

9. Plaintiffs MICHELE SUGGETT and DON JAMES ("Plaintiffs**) arc, and al all times 
herein wett, residents ofthh judicial district and the owners/guardians of Shasta. 

10. Defendant Menu Foods is, upon information and belief, a corporation organized under 
the laws of Canada that transacts business in Washington State and Oregon State. 

11. Defendant The lams Company, is upon information and belief, a foreign coiporation that 
transacts business in Washington State and Oregon State. 

12. Defendant Eukanuba, is upon information and belief, a foreign corporation that transacts 
business in Washington State and Oregon State. 

13. Thttt are numerous other persons or entities, DOG FOOD PRODUCERS, CAT FOOD 
PRODUCERS, AND DOES 1-100, identities presently unknown to Plaintiffs who are, 
and were at all times mentioned herein, acting in concert or are jointly and severally 
hable with the above named Defendants, Each of the DOE Defendants sued herein under 
a fictitious name is responsible in some manner for the events and occurrences referred to 
herein. When the true names, capacities and involvement of said Defendants arc 
ascertained. Plaintiffs will seek leave to amend the complaint accordingly. 

CLASS ACTION COMPLAINT - 2 A^oATp'^KAl.'rESQ. 
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IIL CLASS ACTION ALLEGATION 

14. Plaintiffs bring tbis suit as a class action pursuant to Rules 23(a), (b)(1), (b)(2) and (b)(3) 
of the Federal Rules of Civil Procedure, on behalf of themselves and a Plaintiff Cl$ss (the 
"Class'") composed of all persons who purchased any dog or cat food which was 
produced by the defendants and/or has had a dog or cat become ill or die as a result of 
eating the food. Plaintiffs reserve the right to modify this class definition prior to moving 
for class certification. 

15. This action has been brought and may be properly maintained as a class action pursuant 
to Rule 23 of the Federal Rules of Civil Procedure for the following reasons: 

a. The Class is ascertainable and there is a well-defmed community of ir)terest 
among the members of the Class; 

b. Membership in the Class is so numerous as to make it impractical to bring all 
Class members before the Court. The identity and exact number of Class members is 
unknown but is estimated to be at least in the hundreds, if not thousands considering the fact 
that Menu Foods has identified 50 dog foods and 40 cat foods which may be causing harm to 
companion animals. 

c. Plaintiffs' claims are typical of those of other Class members, all of whom have 
suffered harm due to Defendants* uniform course of conduct. 



d. 



Plaintiffs are members of the Class, 



e* There are numerous and substantial questions of law and fact common to all of 
the members of the Class which control this litigation and predominate over any individual 
issues pursuant to Rule 23(b)(3), The common issues include^ but are not limited to^ the 
following: 



1. 



Did the defendants make representations regarding the safety of the dog 
and cat food they produced and sold? 

Were the defendants* representations regarding the safety of the dog and 
cat food false? 

Did the defendants^ dog and cat food cause or allow Plaintiffs and other 
Class members' companion animals to become ill or die? 



iv. Did the defendants produce a hazardous product for nonhuman animal 
consumption? If so. did ihis occur as a result of negligent, grossly 
negligent, reckless, or intentional conduct? 
CLASS ACTION COMPLAINT - 3 animal Law offices of 

Adam P. Karp, Esq. 
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V. Wcr« Plaintiffs and other Class members damaged? 

t These and other questions of law or fact which are common to the members of the 
Class predominate over any questions affecting only individual members of the Class; 

g. Plaintiffs will fairly and adequately protect the intfirests of the Class in that 
Plaintiffs have no inters that are antagonistic to other members of the Class and has 
retained counsel competent in the prosecution of class actions to represent themselves and 
the Class; 

h. Without a class action^ the Class will continue to suffer damage, Defendants' 
violations of the law or laws will continue without remedy, and Defendants will continue to 
enjoy the finits and proceeds of their unlawful misconduct; 

i. Given (i) the substantive complexity of this litigation; (ii) the size of individual 
Class members* claims; and (iii) the limited resources of the Class members, few, if any. 
Class members could afford to seek legal redress individually for the wrongs Defendants 
have committed ag^nst them; 

j. This action will foster an orderly and expeditious administration of Class claims, 
economies of time, effort and expense, and unifonnity of decision; 

k. Inferences and presumptions of materiality and reliance are available to obtain 
class-wide determinations of those elements within the Class claims, as arc accepted 
methodologies for class-wide proof of damages; alternatively, upon adjudication of I 
E)efcndants' common liability, the Court can efficiently determine the claims of the 
individual Class members; 

1, This action presents no difficulty that would impede the Court's management of it 
as a class action, and a class action is the best (if not the only) available means by which 
members of the Class can seek legal redress for the harm caused them by Defendants, 

m. In the absence of a class action, Defendants would be unjustly enriched because 
they would be able to retain the benefits and fruits of their wrongful conduct. 

16. The Claims in this case are also properly certifiable under applicable law. 

IV. GENERAL ALLEGATIONS 

17. Plaintiffs were the owners and guardians of Shasta, a female Pomeranian, 

18. Plaintiffs purchased contaminated Enkanuba Adult Bites in Gravy (lamb & rice, beef & 
gravy, savory chicken) ("contaminated food") on or about February 16, 2007 from 
Petsmart. 

CLASS ACTION COMPLAINT ^ 4 animal Law OrncE^ of 
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19, Plaintiffs started feeding the contaminated food to iShasta on or abottt March 1 5, 2007. 

20. After eating the contaminated food, Shasta became extremely ill, causing the Plaintiffs to 
take her to a veterinarian on or about March 19, 2007, The veterinarian informed them 
that Shasta suffered devastatingly acute renal failure. On or about March 20^ 2.007, Shasta 
arrested and died. 

2L Plaintiffs witnessed Shasta's deceased body shortly after she died and before a substantial 
change in her condition and location^ 

22. In March 2007 Menu Foods recalled 50 brands of cuts and gravy wet-style dog food and 
40 brands of cuts and gravy wet-style cat food which had caused dogs and cats to become 
ill. One common symptom in the sick animals was kidney failure, also known as acute 
renal failure. 

23. The contaminated food that Shasta consumed is one of the biands that Menu Foods 
recalled. 

24. The Plaintiffs lost Shasta*s intrinsic value, as based on her unique qtialitiesJ 
characteristics, uraining, and bond, as well as the loss of her utility, companionship, love, 
affection, and solace. At the time of her death, Shasta had nO fair market value and could 
not be replaced or reproduced. Rather, she had on intrinsic value. 

25. The Plaintiffs owned and formed a relationship with Shasta for 1 1 years. She was a close 
family companion throughout that period and had special value, aiding Plaintiffs in their 
enjoyment of life, well-being, growth, development, and daily activities. 

26- As a result of Defendants' actions causing Shasta's death, the Plaintiffs have suffered 
loss of enjoyment of life, interference with use and quiet enjoyment of their realty and 
personalty, and general damages pertaining to loss of use. 

27. As a result of Defendants* acts and omissions the Plaintiffs and other Class members 
have suffered emotional and economic damage, including but not limited to mental 
anguish, loss or reduction of enjoyment of life, interference with use and quiet enjoyment 
of realty and/or personalty, wage loss, current and fiiture veterinary and health-related 
bills, depreciation in or extinguishment of intrinsic, special, unique, or peculiar value, 
loss of use and/or companionship, actual, incidental, and consequential damages. 

FIRST CLAIM FOR^BELIEF - UNJUST ENRICHMENT 

28- Defendants were and continue to be unjustly enriched at the expense of the Plaintiffs and 
other Class members. 
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29. Defendants should be required to disgorge this unjust enrichment 

SRrONl> ri.AlM FOR RELIEF - IJNLAWUl nF.rF.PTlVE> UNFAIR BUSINESS 

PRACTICES 

30. Defendants' sale of tainted pet food constitutes an unlawful, deceptive and unfair 
business act within the meaning of the Washington Consumer Protection Act, RGW 
19,86 et seg., and similar statutory enactments of other states (including consumer 
protection and consumer sales practice acts). 

31. Defendants' sale of hazardous dog and cat food has the capacity to deceive a substantial 
portion of the public and to affect the public interest. 

32. As a result of Defendants* unfair or deceptive acts or practices. Plaintiffs and other class 
members suffered injuries in an amount to be proven at trial, 

THIRD CLAIM FOR RKLIEF - BP l? ACH OF WARRANTY 

33. Cat food and dog food produced by Menu Foods are "goods" within the meaning of | 
Unifonn Commercial Code Article 2. 

34. Defendants* conduct as described herein constitutes breach of an implied or express 
warranty of aCBrmation. 

35. Defendants* conduct as described herein constitutes breach of an implied warranty of | 
merchantability. 

36. Defendants' conduct as described herein constitutes breach of an implied warranty of 
fitness for a particular purpose. 

37. As a proximate result of the aforementioned wrongful conduct and breach. Plaintiffs and 
other class members have suffered damages in an amount to be proven at trial. 
Defendants had actual or constructive notice of such damages. 

FOl fRTH CLAIM FO R RFl JFF - DECl . AR ATORY RELIEF 

38. This court has the authority to render a declaratory judgment pertaining to Plaintiffs and 
Class Members* rights, status and other legal relations, 

39. Plaintiffs and Class Members are entitled to a declaratory judgment that, as a matter of | 
law, their companion animals had no fair market value, no replacement value, but, rather, 
an intrinsic, peculiar, unique, or special value premised on their non-fungible and 
irreplaceable nature. 

lyiffTH CLAIM FOR RFI .1EF - NEC! JGENT MIS REPRESENTATION 
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40. Defendants owed Plainliflfs and class nfiembers a duty to exercise reasonable care in 
representing the safety of its dog and cat foods, 

41. Defendants falsely r^resented that its dog and cat food was safe for consumption by 
dogs and cats. ' ' ' 

42. In reality, defendants' dog and cat food caused dogs and cats to become ill and, in some 
cases^ to die. 

43. Plaintiffs and class members reasonably relied on the information provided by 
Defendants regarding the safety of its dog and cat food, 

44. As a proximate cause of Defendants* false representations. Plaintiffs and other Class 
members suffered damages in an amount to be proven at trial, 

SIXTH CLAIM FOR REUEF - ^^CA AGFMJ INFMCTIQN OF EMOTIONAL 

DISTRESS 

45. IN THE ALTERNATIVE that Defendants* acts are not deemed intentional or reckless, 
Defendants' conduct was negligent insofar as they failed to take reasonable care to avoid 
causing Plaintiff and Class Members emotional distress in relation to the failure to warn 
and failure to produce safe food for nonhnman animal consumption. These actions or 
inactions caused Plaintiff and Class Members emotional distress. Said emotional distress 
was manifested by objective symptomology by some of the Class Members. 

ftFVE^TH CLAIM FOR RELIEF - NUISANCE 

46. Defendants* behavior described above constitutes a private nuisance and public 
nuisance. 

47. Under Washington law, specifically ROW 7.48,010 and 7.48.150 (private nuisance) and 
RCW 7.48,130 and RCW 7.48.210 (public nuisance), and similar anti-nuisance laws (at 
common law and by statute). Defendants are liable to plaintiffs for general damages 
sustained by virtue of their omission to perform a duty, which act, namely, allowing 
contaminated and poisoned food products to enter Plaintiff and Class Members' 
households under false pretenses of safety, resulting in pain, suffering, iltacss, and death 
to Class Members' companion animals, annoyed, injured, and endangered the comfort, 
repose, and safety of Plaintiffs and Class Members, essentially interfering in the 
comfortable enjoyment of their real and personal property and their lives. 

EIGHTH CLAIM FOR RELIEF - BREAC H OF CONTRACT 

48. Plaintiffs and Class members purchased dog and cat food produced by the defendants 
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based on the understanding that the food was safe for their companion animals to 
consume. 

49, The dog and cat food produced by the defendants was not safe for companion animals to 
consume and caused dogs and cats to become ill or die. The unsafe nature of the pet 
food constituted a breach of contract. 

I 

50, As a result of the breach, Plamtiffs and Class members suffered damages which may 
fairly and reasonably be considered as arising nattirally from the breach or may 
reasonably be supposed to have been in the contemplation of the parties^ at the time they 
made the contract, as the probable result of the breach of it, 

51. To the extent defendants' breach was reckless, wanton, or intentional and defendants 
knew or had reason to know that, when the contract was made, breach would cause 
mental suffering for reasons other than pecuniary loss, defendants inflicted upon 
Plaintiffs and Class members emotional distress* 

NINTH CLAllVf ttElJEF ^ GROSS NEGIJGENCE 

52. In the event Defendants are not found to have acted recklessly. Plaintiffs and Class 
Members plead IN THE ALTCRNATIVE that Defendants knew and/or should have 
known that there was a strong possibility that harm would be inflicted on Plaintiffs and 
Class Members as a result of their disregard in ensuring that safe foodstuffs entered the 
commereial dog and cat food supply, recalling the tainted product before the illness and 
death toll rose further, and/or not warning consumers of the tainted product. 

53, Defendants acted indifferently to the high degree of manifest danger tod erroneous 
destruction of sentient property, to wit, Class Members' companion animals, to which 
PlaintifTs and Class Members would be and was exposed by such conduct. 

54, The proximate cause of Plaintiffs and Class Members* injuries was the gjpossly negligent 
conduct of Defendants in the above regard. 

TENTH CLAIM FOR RELIE F - PRODUCTS IJ ABILITY 

55. Defendants are strictly liable under RCW 7,72.030 (and analogous products liability 
stamtes around the nation) for proximately causing harm to PlaintifTs by manufacturing a 
product that was not reasonable safe in construction. 

56. The proximate cause of Plaintiffs and Class Members* injuries was the grossly negligent 
conduct of Defendants in the above regard. 
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ST/Dcfcndants may also be liable for design defects in the production of the contaminated 
fbod, as well as failing to W3m of the design and/or manufecturing defects, making them 
liable under RCW 7.72.030 (and analogous products liability stattites around the nation). 

RESERVATION OF RIGHTS 

58, Plaintiflfs and Class Members reserve the right to amend the complaint to include 
additional causes of action and allegations as they are discovered in the course of 
litigation. 

PRAYER 

WHEREFORE, Plaintiff prays for judgment against Defendants as follows: 

1 . Certification of the action as a class action pursuant to Rule 23(b)(3) of the Federal 
Rules of Civil Procedure with respect to the claims for damages, and appointment of 
Plaintiffs as Class Representatives and their counsel of record as Class Counsel; 

2. Actual damages (mcluding all general, special, incidental, and consequential 
damages), statutory damages (including treble damages), punitive damages (as 
allowed by the law(s) of the states having a legally sufficient connection with 
defendants and their acts or omissions) and such other relief as provided by the 
statutes cited herein; 

3. For economic damages, representing the intrinsic, special, peculiar, or unique value 
of the Plaintiffs and Class Members' injured and/or killed companion animals, 
subject to proof and modification at trial; 

4. For special and general damages relating to loss of the Plaintiffs* and Class 
Members* companion animals* utility (e.g., companionship) from date of loss to date 
judgment is entered; 

5. For noneconomic damages, including emotional distress, interference with the 
Plaintiffs and Class Members* lives, and the use and quiet enjoyment of their realty 
and personalty, loss and/or reduction of enjoyment of life, subject to proof and 
modification at trial; 

6. For incidental and consequential damages arising from breach of contract; 

7. For burial, afterdeath, and death investigation expenses; 

8. For wage loss and other aftereare expenses incurred during the companion animals* 
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convalescence; 

9. Prejudgment and post-judgment intettst on such tnonctmy relief; 

10. Equitrtile relief in the form of restittition wid/or disgorgement of all unlawful or 
illegal piofits iBCciv«Ml by DeftenAmts as a result of the unfair, unbwfiil and/or 
deceptive conduct alleged herein; 

1 1. Other appit>priate injunctive relief; 

12- The costs of bringing this suit^ including reasonable attorneys' fees; AND 

13. Stich other telief as this Court may deem just^ equitable and proper. 

14. NOnCEr riataittm Intend to a«k damages in cxccn of $10,000. Accordingly, 
this eiie ts not subject to RCW 4^.250-.28O. 



Dated this March 27, 2007. 



ANIMAL LAW OFFICES 




Adam P. Kaip, ^^(^A jpo. 28622 
Attorney for Plaintif & and <£la8S Members 
1 14 W. Magnolia St., Ste. 425 
Belltneham, WA 98225 
(888) 430-0001 
Fax: (866) 6S2-3g32 
a(lain@aninial-lawy er.com 
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MAR 2 1 2007 

GMBH. JOHNSON. OBK 

UNITH) STATES DISTRICT COURT '--^ nravoBK 

WESTERN DISTRICT OF ARKANSAS 
FAYETTEVILLE DIVISION 

CHARLES HAY SIMS and PAMELA SIMS, § CIVIL ACTION NO. lE: 
Individually and on iMhalf of all ©there § 

ttimilarty aHuated, S 

Pi«inlil«i» § 

§ 

( 

MENU FOODS INCOME FUND, § 
MENU FOODS MIDWEST CORPORATION. % 

MENU FOODS SOUTH DAKOTA INC.. $ 
MENU FOODS. INC.. MENU FOODS I 

HOLDINGS. INC.. § 

Dwfandanta. § 



VERSUS 



CLASS ACn< ?M COMPLAINT 



NOW INTO COURT, through undereignod counsel, come Plaintiffs. CHARLES 
RAY SIMS^nd PAMELA SIMS (hereinafter collectively "Plaintiff." "Plaintlflii-. or "SIMS"), 
major residents In the State of Arkansas, individually and on behalf of all others similarly 
situated, vmo file this Class Action Co,t>plaint pursuant to Federal Rule of Civil 
Procedure 23(a) and (b)(3). seeking monetary relief for themselves and the dass they 
seek to represent. This suit is brought against MENU FOODS INCOME FUND. MENU 
FOODS MIDWEST CORPORATION. MENU FOODS SOUTH DAKOTA INC., MENU 
FOODS, INC.. and MENU FOODS HOLDINGS, INC.. representing as follows: 
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1 . This is an action for damages reiating to Defendants' design, manufacture, 
sale, testing, marketing, advertising, promotion and/or distribution of unsafe canned and 

foil pouched dog and cat food. 

2. This Court has jurisdiction over the suijject matter and Defendants in this 
pursuant to 28 U.S.C. § 1332 because there is complete diversity of cHizenship 

between Plaintiffs and Defendants and the matter in controversy involves a request that 

the Court certify a class action. 

3. Venue is proper in this district under 28 U.S.C. § 1391(b)(2) because a 
substantial part of the acts, conduct and damages complained of occumsd in this district 
as Plaintiffs' residency is in Benton County. Arkansas, within the geographical 

boundaries of this Court. 

pA^ T^FS. JURlSDicn nfi amp VENUE 

4. Defendant MENU FOODS INCOME FUND is an unincorporated company 
with its principal place of business in Ontario, Canada. It is doing business in the State 
of Artiansas. Jurisdiction is appropriate pursuant to the Arkansas Long Ami Statute, 
Sec. 16-4-101. and sen/ice may be effected through the Hague Convention on sen/Ice 
abroad of judfclal and extrajudicial documents and civil or commercial matters (The 
Hague Convention) at 8 Fateoner Drive. Streeteville. Ontario. Canada L5N 1B1 

5. MENU FOODS MIDWEST CORPORATION is a Delavware corporation 
and may be served through its registered agent for service. The Corporation Tmst 
Company. Corporation Trust Center. 1209 Orange Street. Wilmington. Delaware. 
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6. Defendant MENU FOODS SOUTH DAKOTA INC. is a Delaware 
corporation and may be served through its registered agent for sendee. The Corporation 
Trust Company. Corporation Tmat Center. 1209 Orange Street, WBrnington. Delaware. 

7. Defendant MENU FOODS HOLDINGS. INC. is a Delaware corporation 
and may t^ sen/ed through its .e^iste,^ agent for aervice. The Corporation Tmsl 
Company. Corporation Trust Centar, 1209 Orange Street, Wilmington. Delaware. 

8. Defendant MENU FOODS. INC. is a New Jeiaey corporation and may t)e 
^rved through ha registered agent tor senrioe. Corporation Trust Company, 820 Bear 

Tavern Road. West Trenton, New Jereey. 

9. Defendants MENU FOODS INCOME FUND, MENU FOODS MIDWEST 
CORPORATION. MENU FOODS SOUTH DAKOTA INC.. MENU FOODS. INC.. and 
MENU FOODS HOLDINGS. INC. ai^ hereinafter referred to ooltectively as 

-Defendants" or 'MENU." 

10. Upon tnfomiation and belief. Defendants MENU FOODS MIDWEST 
CORPORATION, MENU FOODS SOUTH DAKOTA INC. MENU FOODS. INC. and 
MENU FOODS HOLDINGS. INC. are wholly owned subsidiaries of MENU FOODS 
INCOME FUND, a business entity registered in and headquartered in Ontario, Canada. 
MENU provides principal development, exporting, financing, holding company, 
marketing, productiorr. research and seividnfl for MENU animal food products In the 
united Slates, including canned and foil pouched dog and cat food. MENU FOODS 
INCOME FUND is one of the largest animal food producing companies in the world, and 
MENU operates as one of the largest animal food companies In the United States. 
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whether 



measuied by number of prod^ produced end soW. revenues, or martlet 



capitalization. 

At all times herein mentioned. Defendants were engaged in tbe business 
of the manufacuiring. paclcaging. marketing, distribution, promotion, and sale of dog and 
cat canned and foil pouched food products (hereinafter the -Product^, and at all times 
herein relevant, were engaged in the promotk>n and madding of animal food products, 
including canned and fort pouched dog and cat food. 

12. Plaintiff CHARLES RAY SIMS resides at 2705 W. Dogwood. Rogers. 
Aricansas. At all times material to this complaint, he was a resident of Rogers, in the 
State of Arkansas. 

13. Plaintiff PAMELA SIMS resides at 2705 W. Dogwood. Rogers. Aransas. 
At all times material to this complaint, she was a resident of Rogers, in the State of 
AdcansBS. 

14. Plaintiffs CHARLES RAY SIMS and PAMELA SIMS were the owners of a 
family dog ("ABBY^ at all times material to this complaint. 

16. This Court has diversity jurisdiction and jurisdiction pursuant to the Class 

Action Fairness Act of 2005. 

CLASS ACTV ^ ^' ^EQATIOIIS 

16. 

«Ki pouched dog and cat taod to con«»no« in »- United Slate.. "nBse 

oonwoK the putative m this acUcn and ha« nght. that e» 

substantially the same. 



Defendant MENU manufactured, distributed, mariteted and sold canned 
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17. Defendant MENU l« tasued a recall (or over 90 biand» o( dos ard cat 

car«d -xi fb« ppuched food in the UNted States Mar* 16. 2007^ 

in exces, of ebdy m.llk« can. »Ki pouct»s Of dog and cat lood recalled thnouBN^ 

United Stales. 

18. Tl* consumers composing the putative daw in this acton conrirt of: (1) 
rtl pen™, or entitles pun:hasBd »ten« Food bnind. at an, tln» »rf di«H»ed Of o, 
vrtl no. use the pnxlucts t«ed on publloit, a-nounding the safeftf and «call of the 

p^iucte; <2) al pen»ns or entities «.» purchased Menu Food, products and fed 
pn,duc.s to their pe*> on or since Deoen>ber 6, 2006; and (3) alt pen«™ o, entitles 

pu,cha.«J Menu Food pnxluots f™m whotesale di.W.uto« on or dnce I5eeen*er 6. 

2006 to the present. 

19. The consumers composing the pu»*« Class are so nun>etou. that 

joinder of aH n«mbe« is in,pa«licable; the questions of law or Set a« common to all 
„«ml)e,s of the cle,« me clain. and defenses of Plalnlllf SIMS a« n*ical 01 cla*^ 

or del^ of the dass; and Piainlill SIMS wHI faih, and adequatrty P«*«=t the 

interests of the clasa. 

20. While the exact number and identities of the membets of the dass are 
unknown at this time, it is asserted that the class consists of thousands of parsons. 
Upon further identification of the recipient class, dass menders may ba notified of the 
pendency of this action by pubUshed dass notice and/or by other means deemed 

appropriate by the Court 

21. The sheer number of consumers composing the putative dass are so 
numerous as to make separate actions by each consumer impr«cf-l and unfair and a 
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class action certHicatlon represents the superior memoo ™r .«« 

adjudication of the controversy in question. 

22. There is no plain, speedy or adequate remedy other than by maintenance ^ 
of m class action because Plaintiffs SIMS are Infbmied and believe that the economic 
damage to each member of the class makes it economically unfeasible to pursue 
remedies other than through a dass action. There would be a failure of justice but for 

the maintenance of this class action. 

pUfvniAi p^CKQROUND 

23. Plaintiffs dog. ABBY. died as a direct result of the ingestion of canned 
and/or foil pouched dog food manufactured and distributed in the United Stales by 
Defendants. 

24. Defendants dlBtrlbuled their "Cuts and Gravy" canned and foil pouched 
dog and cat food product by misleading users about the product and by failing to 
adequately warn the users of the potential serious dangers, which Defendante knew or 
should have known, might result from animate consuming its product. Defendants 
wktely and successfully marketed Defendants' canned and foil pouched dog and cat 
food products throughout the United States by. among other things, conducting 
promotbnal campaigns that misrepresented the safety of Defendants' products in order 

to induce wWespread use and consumption. 

25. AS a resutt of claims made by Defendants regarding the safely and 
effectiveness of Defendants' canned and foil pouched dog end cat food products. 
Plaintiff SIMS fed their dog. ABBY. canned dog food distributed under the fbmiat "Cuts 
and Gravy", said product being manufactured and distributed by Defendants. 
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26. AS a result Of Ptelntiffe SIMS feeding their dog, ABBY, the Product 
manufactufed ^ dtetiibuted by Defendants, their dog developed severe health 
probleftis. including but not limited to anorexie, lethargy, diarrhea and vomWng. 

27. Plaintiffs SIMS took their dog. ABBY, to Dr. Eric P. St«inlage. at AM Dogs 
Clinic. Rogers. Aikansas. who performed tests and surgery on the dog. 

28. Dr. Eric P. Steinlage determined that Defendants' Product was the cause 
of the dog's kWney failure and ihe dog died on March 16, 2007. 

29. Had Plaintiff SIMS known the risks and dangers assodatftd with 
Defendants' canned and foil pouched dog food product soM under the fbmiat "Cuts and 
Gravy", or had Defendants disctosed such Informatton to Plaintiff, he wouW not have fed 
Defendants' product to their dog, ABBY. and the dog would not have suffered 
subsequent health complications and ultimately died before the age of two. 

30. Upon infomiatton and belief, as a result of the manufacturing and 
mariteting of Defendants' canned and foil pouched dog and cat food products. 
Defendants have reaped huge profrts; while concealing from the public, knowledge of 
the potential harard associated with the ingestion of Oefendanis' canned and foil 
pouched dog and cat fbod products. 

31 . Defendants felled to pertbrni adequate testing in that the adequate testing 
would have shown that Defendants' canned and foil pouched dog and cat food products 
produced serious side effects with aspect to whfch Defendants should have teker. 
appropriate measures to ensure that its defediveh^ designed product would not be 
placed into the stream of commerce and/or shouW have provided full and proper 
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